
 

 

 

 

IN THE MATTER OF AN ARBITRATION 

BETWEEN: 

The Hospital for Sick Children 

and 

OPSEU 

(Grievances re: Calculation of Statutory Holiday Pay) 

 
 
 
 
Before:   William Kaplan 
    Sole Arbitrator 
 
Appearances 
 
For the Hospital:  Craig Rix 
    Hicks Morley 
    Barristers & Solicitors 
 
For the Union:  Chris Bryden 
    Ryder Wright Blair Holmes 
    Barristers & Solicitors 
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Introduction 
 
1. I was appointed to hear and determine four (4) individual grievances, all of which took issue 

with the manner in which the Hospital calculated statutory holiday pay for a small sub-set of 
part-time employees who elected to remain in benefits (as opposed to receive pay in lieu of 
benefits) as part of the implementation of Barry Stephens’ interest arbitration award 
finalizing the first collective agreement between the parties.    
 

2. The parties were able to resolve the individual grievances giving rise to these proceedings, 
but agreed they would benefit from a decision on the interpretive issue underlying their 
dispute.  To that end the parties agreed I could decide this issue pursuant to s. 50 of the 
Labour Relations Act, 1995.  

 
3. This decision addresses the narrow question of how to calculate statutory holiday pay for this 

group of part-time employees.  It does not address any rights or entitlements of full-time 
employees, nor the rights or entitlements of part-time employees generally in relation to any 
other provisions of the collective agreement.  

 
4. The Union takes the position that part-time employees who were grand-parented should be 

paid the equivalent of a full-day’s pay, 7.5 hours, as statutory holiday pay.  The Union asserts 
this is consistent with the practice by which the Hospital would “top up” statutory holiday 
payment to job standard hours (7.5 hours), which was in place prior to the first collective 
agreement taking effect. 

 
5. The Hospital takes the position that the collective agreement does not specifically address the 

manner in which this grand-parented group of part-time employees are paid or credited for 
statutory holiday pay, and that therefore the Employment Standards Act, 2000 (“ESA”) 
governs the calculation of holiday pay for statutory holidays.  As outlined below, the ESA 
provides that employees are paid for statutory holidays on the basis of an average of their 
hours worked in the weeks leading up to a given statutory holiday.  

 
6. Having heard the submissions of the parties I find that the Hospital’s position must prevail.  

Based on the language in the collective agreement and the ESA, part-time employees who 
were grand-parented are to be paid per the terms of the ESA in relation to statutory holidays.  

 
 
Background 
 
7. The Hospital is a pediatric teaching hospital located in Toronto, Ontario.   

 
8. The Union holds bargaining rights in respect of 

 
all employees in the Department of Pediatric Laboratory Medicine in the 
following classifications: Medical Laboratory Technologist, Non-registered 
Technologist, Laboratory Technician, Laboratory Specialist, Laboratory 
Specialist II, Phlebotomist, Lead Phlebotomist, Senior Resource Technologist, 
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Resource Technologist, Lead Technician, Test Development Technologist and 
Laboratory Assistant save and except office and clerical staff, medical scientific 
and medical research staff, students in training, students employed during the 
school vacation periods, members of the medical and nursing professions, 
persons covered by subsisting collective agreements and managers and those 
above the rank of manager. 
 

9. The union was certified August 26, 2015 and these grievances arise under the parties’ first 
collective agreement, which has a term running September 15, 2015 to March 31, 2020 (Ex. 
14).1  

 
10. The collective agreement arose from an interest arbitration decision of Arbitrator Barry 

Stephens dated November 19, 2018.   
 
 
Circumstances giving rise to the grievances 
 
11. Prior to the parties’ first collective agreement taking effect, statutory holiday pay for part-

time employees in the bargaining unit was “topped up” to the job standard hours (7.5 hours) 
on any statutory holiday. 
 

12. In late 2018, and after Arbitrator Stephens had issued his interest arbitration award, the 
Hospital provided employees with information on the implementation of the first collective 
agreement. 

 
13. Employees were given a letter dated November 20, 2018 (ex. 1) containing an Appendix 

setting out the changes to their terms and conditions of employment as a result of the first 
collective agreement.  

 
14. The November 20 letter advised employees, inter alia, that: 

 
a. There would be “no change to SickKids paid holidays entitlement”; 

 
b. Part-time employees would be paid a percentage in lieu of benefits and that paid 

holiday compensation would be factored into the percentage of benefits in lieu, and;  
 

c. Current part-time employees who were then enrolled in the benefit plan would have 
the option to continue to remain in the benefit plan or opt out and receive a payment 
in lieu of benefits. 

 

                                                
1 At the time that this matter came on for hearing the parties were still in the process of finalizing the language of 
their first collective agreement, and I was provided with a draft of the collective agreement, ex. 13.  The parties 
agreed that this draft was to be used for the purposes of deciding this matter, without prejudice to any positions 
either party may take with regard to the process of finalizing the language of their collective agreement.   
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15. That November 20 letter was clear in a number of places that further information and 
clarifications would follow in a subsequent letter that would be issued no later than 
December 21, 2018. 
 

16. As promised, follow-up letters dated December 20, 2018 were sent to staff. The letters sent to 
part-time staff were generally identical or similar in form (see example at ex. 5). 

 
17. Those letters to part-time staff provided:   

 
Where an employee is required to work on a paid holiday they will be paid at the 
rate of 1½ their regular straight time hourly rate.  Where the same employee is 
required to work additional hours following the full-time shift on that day shall 
receive 2 times their regular straight time hourly rate for such additional hours 
worked.  
 
If you elect to remain in the benefit plan, you will be provided holiday pay 
in accordance with the Employment Standards Act, 2000.  If you elect to 
receive the percentage in lieu of benefits, holiday pay is incorporated in this 
percentage.  Under both options, if you work on a paid holiday, you will not be 
able to bank the paid holiday pay to take at a future date (emphasis added). 
 

18. That same day, a manager wrote to one part-time employee advising her that  “if you elect to 
remain in the benefits [plan] then you will receive holiday pay for the day you don’t work, 
the calculation of the holiday pay will be based on what it was before” (ex. 4).  
 

19. There is no evidence that this message was sent to any other employees.  
 

20. The Hospital asserts that the manager in question responded to the employee with her 
understanding at that time that statutory holiday pay was calculated and provided using the 
ESA formula.  It was later discovered, however, that the Hospital’s past practice was to top 
up to job standard hours.  There is no allegation that the manager in question intentionally 
misled the employee or that the manager’s response constituted bad faith. The Union did not 
assert detrimental reliance in relation to this email.   
 

21. A number of eligible part-time staff elected to remain enrolled in the Hospital’s benefit plan 
under the grand-parenting option set out in the Hospital’s letters of November 20 and 
December 20. 

 
22. It appears there was some confusion for part-time employees, a number of whom understood 

that electing to remain enrolled in the group benefits plan would also maintain the previous 
method for calculating their pay for statutory holidays.  

 
23. Commencing at the end of 2018, the Hospital paid part-time employees who were grand-

parented for statutory holidays based on the formula set out in the ESA.  
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24. As a result, a number of part-time employees who had previously been paid the job standard 
hours (7.5 hours) for any statutory holiday were instead paid based on an average of their 
hours worked in the weeks leading up to the statutory holiday as per the ESA.  As a result, a 
number of those part-time employees experienced a statutory holiday payment less than they 
had been paid previously.  

 
 

Collective Agreement 
 
25. The relevant portions of the collective agreement are set out below:  
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Employment Standards Act, 2000 
 
26. The ESA provides:  

 
PART X 

PUBLIC HOLIDAYS 
 
Public holiday pay 
24 (1) An employee’s public holiday pay for a given public holiday shall be equal 
to, 
 

(a) the total amount of regular wages earned and vacation pay payable to 
the employee in the four work weeks before the work week in which the 
public holiday occurred, divided by 20… 

 
 
Analysis and Conclusion 
 
27. The Union takes the position that this group of part-time employees should be paid a full 

day’s pay (7.5 hours) for statutory holidays.  The Union takes the position that this is 
consistent with the parties’ past practice and that it is a practice that ought to be maintained.  

 
28. The Union also pointed to the frustration that the individual grievors felt to receive less pay 

than previously in relation to statutory holiday pay.  The Union also pointed to the grievors’ 
feeling that the messaging in late 2018 was less than clear regarding what their rights and 
entitlements would be going forward. 

 
29. The Hospital takes the position that since the collective agreement does not expressly address 

the manner in which statutory holiday pay is to be calculated for this group of part-time 
employees, the ESA occupies the field and provides for how these employees are to be paid.     

 
30. I find that the Hospital’s position must prevail in this matter.  As pointed out by the Hospital, 

the collective agreement does not specifically address the situation of how this group of part-
time employees are to be paid for statutory holidays.  The ESA fills that gap.  

 
31. I am sympathetic to the confusion that arose for the grievors in the midst of a first collective 

agreement being implemented.  However, there are no allegations of bad faith or detrimental 
reliance, and none of the evidence would support such allegations in any event.  The 
communications from the Hospital, taken in totality, communicated to the grievors with 
sufficient clarity the manner in which holiday pay would be calculated going forward under 
the terms of the collective agreement.   

 
32. Accordingly, for the reasons outlined above and on the narrow interpretive dispute the parties 

have put before, I find the Hospital’s position must prevail.  
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DATED at Toronto this 2nd day of December 2020. 
 
“William Kaplan” 
William Kaplan, Sole Arbitrator 


